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Abstract: With the growing importance of state-owned enterprises in the international investment
arena, there is a need to analyze the legislation and legal norms related to these relations. In
addition, the use of state power by such enterprises in various forms, or the entry of another state’s
investment market as different business entities and or the implementation of its own policies by
use of these entities sometimes creates problematic situations, which deprives state-owned
enterprises of investor benefits, privileges and protection that foreign investor should be provided.
This article discusses such core issues of the topic and highlights some of the issues of the concept
of state-owned enterprises, their participation as a state-owned enterprise or investor in the
investment relationship.
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State-owned enterprises (SOEs) play an increasingly crucial role in the global economy as foreign
investors. In principle, a SOE is a “juridical person” that may qualify as a “national of another
Contracting State” within the meaning of Article 25 of the ICSID Convention." A SOE from an
ICSID Contracting State that invested in another Contracting State should be permitted to appear
before the Centre from the start. Aron Broches, one of the ICSID Convention's key drafters,
confirmed that SOE claims against states should be allowed under the Convention as long as the
SOE was not "serving as an agent for the government™ or "doing an essentially governmental
activity." The "Broches test"? is a term that has been coined to describe this remark. The Broches
test has been the subject of recent rulings, and the extent to which the test is likely to bar SOEs
from standing before ICSID is discussed in this article.

In light of this, it is critical to investigate and assess whether and how the expansion of SOE
investment affects the international investment law regime, as well as how the regime should
respond to changing circumstances and uncertainty. However, it appears that little has been done in
this area. As a result, this article attempts to meet the challenge by providing a systematic and novel
review and analysis of the most important provisions of international investment treaties, in order
to assess whether and to what extent the current investment law regime is adequately equipped to
address the policy challenges posed by SOE investments. This article is concerned with
apprehensions that are not limited to SOEs. In today's world, it encompasses a wide variety of
concerns relating to investment safeguards, investment promotion and liberalization, and host state

! Farouk El-Hosseny, 'State-Owned Enterprises as Claimants before ICSID: Is the Broches Test on the Ebb?', (2016), 3,
BCDR International Arbitration Review, Issue 2, pp. 371-387,
https://kluwerlawonline.com/journalarticle/BCDR+International+Arbitration+Review/3.2/BCDR2016034

2 Tariq Hassan, Publications of Aron Broches, ICSID Review - Foreign Investment Law Journal, Volume 6, Issue 2, Fall
1991, Pages 510-513, https://doi.org/10.1093/icsidreview/6.2.510;
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regulatory rights. Over the last decade, the worldwide investment landscape has shifted
dramatically, with a spike in SOE investments and the rise of state capitalism®. On the one hand,
the expanding system of investment law and policy necessitates further international liberalization.
On the other hand, it implements stronger protectionist policies at the national level. As a result,
politicians, academics, lawyers, and stakeholders have debated the resultant international
investment law system in order to achieve optimal balance and sustainability.

This article it will examine key provisions of international investment treaties, such as definitions
of investor and investment, foreign investment admission, substantive treatment standards, and
treaty exceptions, to determine whether and how international investment law regulates SOE
investments. Because the SOE as global investor is a relatively new issue in international
investment law, with relevant cases still limited at the time the research was completed, the article
will use hypotheses or analogies to analyze regulatory responses and potential risks associated with
SOE investments.

In general, states encourage foreign private investment through corporate vehicles or conglomerates
formed by State-owned enterprises. Eventually, these individuals may commit wrongful acts that,
in certain circumstances, should be attributed to the states*. Foreign investors may establish State
liability by attributing the actions of State-owned enterprises to States, gaining access to treaty-
based resolution mechanisms in the process. As a result, state attribution serves as a gateway to
investor-state dispute resolution. In essence, it is a rule of customary international law, but special
rules (lex specialis) on State attribution can also be found in investment treaties. The Energy
Charter Treaty, for example, contains State attribution rules in Article 22 when it discusses "State
and Privileged Enterprises™. Broches makes the following reasoning to assert the (State or non-
State) capabilities in which State-owned enterprise is acting: In today's world, the classical
distinction between private and public investment, based on the source of capital, is no longer
meaningful, if not outdated. There are many companies that combine capital from private and
governmental sources, as well as corporations that have all of their shares owned by the
government but are virtually indistinguishable from a completely privately owned enterprise in
terms of legal characteristics and activities. As a result, it appears that, for the purposes of the
Convention, a mixed economy company or government-owned corporation should not be
disqualified as a 'national of another Contracting State' unless acting as an agent for the
government.

A common understanding of SOEs is critical for a rules-based system of global economic
governance. Only when there is clarity about the form and behavior of ‘caught’ entities can
regulatory disciplines be developed. The fact that this has remained elusive thus far reflects the
relative youth of existing scholarship on the subject. Even recent literature on the subject has failed
to take into account the phenomenon of SOEs as a whole. As a result, | propose five definitional
criteria within which States can adequately distinguish SOEs from both private investors and other
forms of sovereign investment, as well as express their specific policy preferences regarding
acceptable behavior.

® The Oxford handbook of international investment law/ edited by Peter Muchlinski, Federico Ortino and Christoph
Schreuer.Oxford University Press, 2008;

* Bungenberg, Marc, J6rn Griebel, Stephan Hobe, August Reinisch, and Yun-i Kim. 2015. International investment
law;
*https://kluwerlawonline.com/journalarticle/BCDR+International+Arbitration+Review/3.2/BCDR2016034;
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While Public institutions are not new in market, their rapid globalization is a relatively new and
very important phenomenon in the twenty-first century international economy. The rationale for the
emergence of SOEs varies by country and industry. Historically, the establishment of SOEs has
been a result of some governments' ideology and political strategy, with the belief that state
ownership could hasten national development and achieve public policy objectives. In economics,
governments may intervene in the economy through SOEs to address market failures®. Apart from
private-owned firms that seek to maximize profits, SOEs are thought to be motivated by both
political and economic motivations, with the state-owned nature playing a significant role. Despite
this, there is no universally accepted definition of SOEs.

In legislation, the bottom line is that a State-owned enterprise is distinct and legally independent
from the State, and as such, it should be treated "in the same manner as a private enterprise, being
neither privileged nor disadvantaged by its relation to the State." However, no matter how logical
this statement appears to be, it is not always fully reflected in arbitral practice. There are two
possible scenarios: first, they can act as a host state, and second, they can participate in investment
activities as an investor.

In particular, states promote international private investment through corporate vehicles or
conglomerates that are facilitate the implementation by State-owned enterprises. Eventually, these
could commit wrongdoings that, in certain conditions, should be attributed to the states. Overseas
companies may establish Subject to at least by attributing the actions of Government enterprises to
States, having access to treaty-based resolution mechanisms. As a result, state attribution becomes,
in a sense, a gateway to investor-state dispute resolution. In essentially, it is a rule of customary
international law, but special rules (lex specialis) on state attribution can also be discovered in
investment agreements. The Energy Charter Treaty, for instance, includes State attribution rules in
Acrticle 22 when it discusses "State and Privileged Enterprises".

Additionally, State-owned enterprises can invest in third-party countries and thus become foreign
investors. They may act commercially as non-State actors or under the color of the constituent State
in doing so. If it is discovered that they are acting in the capacity of the State in that particular
instance, they should be treated as such. In other words, where they act as a State's alter ego, they
should be denied all treaty-based benefits that would otherwise be available to nationals’. In the
case of ICSID, for example, a State could never qualify as a "national of another Contracting State"
under Article 25(1) or (2)(b) of the ICSID Convention, and claimant State should never be granted
rationae personae jurisdiction.

Due to the increased volume and importance of SOE investments from emerging economies,
Western countries' investment policies may increasingly be influenced by political retaliation
against specific countries. Furthermore, given the call for the establishment of a multinational
framework for foreign investment, the I1A regime may become a product of political games among
powerful states. Nonetheless, in light of global efforts to promote long-term FDI, it is possible to
progress toward a more balanced, non-discriminatory, and liberal regime of international
investment law that can best accommodate needs for investment protection, advancement, and
legislation in investors and (both home and host) states.

® https://jusmundi.com/en/document/wiki/en-state-owned-enterprises;
7 Primary and Secondary Remedies in International Investment Law and National State Liability: A Functional and
Comparative View’ in Stephan W Schill (ed), International Investment Law and Comparative Public Law (OUP 2010);
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